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VEMORANDUM OPI NI ON

This is an action for declaratory judgnment brought by the
Commonweal th of Virginia under Section 5 of the Voting Rights
Act of 1965, 42 U S.C. 8§ 1973c (1994) (“Section 5").! See
also 28 U.S.C. 88 2201, 2284 (1994). Virginia seeks a
decl aratory judgnment concerning recent revisions to the
Virginia Election Code, enacted as 2000 VvVa. Acts ch. 884
(“Chapter 884”). Chapter 884 directs the |legislature to use
unadj ust ed popul ati on counts provided by the Bureau of the
Census when redraw ng congressional, state Senate, and state
House of Del egates districts. See Va. Code Ann. 8§ 24.2-301.1

1 The three-judge court was convened pursuant to 28
U S C 8 2284 by orders of July 19 and 24, 2000.
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(2000). In addition, Chapter 884 mandates the use of

unadj usted figures when reapportioning representation in the
governi ng bodies of Virginia’s counties, cities, and towns.
See Va. Code Ann. § 24.2-304.1 (2000). Finally, Chapter 884
provi des additional time for Virginia s localities to create
or modify precincts, follow ng the Census Bureau' s rel ease of
census data. See Va. Code Ann. 8§ 24.2-309.1 (2000).

Virginia presents three mpgjor clainms in its Anended
Conpl ai nt of May 18, 2000. First, Virginia argues that
Chapter 884 does not require Section 5 precl earance because
(1) the Census Act, 13 U.S.C. 8§ 195 (1990), and the United
States Constitution require the use of unadjusted figures and
(2) Virginia s “continued” use of unadjusted figures does not
constitute a “change” in redistricting practices within the
meani ng of Section 5. Anended Conplaint §f 17-20. Second,
Virginia clains that, even if preclearance is required,
Chapter 884 was not inplenmented with the purpose — nor would
it have the effect — of “retrogression.” Id. T 24-209.
Finally, Virginia challenges the decision of Attorney General
Reno to use adjusted figures in Departnent of Justice
precl earance eval uations as being in violation of the Census
Act and the Constitution. 1d. 99 21-22.

On June 19, 2000, the United States filed a notion to
di sm ss the Anended Conpl aint w thout prejudice, under Fed. R
Civ. P. 12(b)(1), or to stay the proceedings, on the ground
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that Virginia’s clains are not yet ripe. See Menorandumin
Support of Defendant’s Motion to Dism ss or Stay Proceedi ngs
(“Motion to Dismss”). On June 30, 2000, Virginia filed an
opposition to the United States’ notion and a notion for
summary judgnment, which the United States opposed. See

Mermor andum QOpposi ng Def endants’ Motion to Dism ss or Stay and
in Support of Plaintiff’'s Mdtion for Summary Judgnent
(“Opposition to Motion to Dism ss”); Reply Menorandum in
Support of United States’ Mtion to Dism ss or Stay
Proceedi ngs (“Reply Menoranduni). The court heard argunent on

the United States’ notion to dism ss on Septenmber 21, 2000.

Upon review of the pleadings and argunents of counsel,
the court grants the United States’ notion to dismss as to
counts I, I, Ill, and IV of the Amended Conplaint. As to
count V, because the United States does not oppose
precl earance of Va. Code 8§ 24.2-309.1, we grant judgnment to
Virginia.

Article I, Section 2, Clause 3 of the United States
Constitution requires a decennial census of the popul ation.
Data fromthis census are used to cal cul ate state popul ati on
totals for congressional apportionnment. See U S. Const. art.
I, 8 2, cl. 3. To this end, the Census Act requires the
Secretary of Comerce to report state population totals from
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Census 2000 to the President within nine nonths of the census
date, i.e., by January 1, 2001. See 13 U.S.C. § 141(b)(1990).
In addition to this constitutional purpose, the data from
Census 2000 are used by states (including the Commonweal th of
Virginia) to draw boundaries for state and | ocal |egislative
bodi es. See Opposition to Mdtion to Dismss at 4-5. The
Census Act requires the Census Bureau in the Comrerce
Departnment to report this block-level data for use in state
redistricting directly to the states “within one year after

t he decenni al census date,” i.e., by April 1, 2001. 13 U S.C
8§ 141(c)(1990).

Studi es by the Census Bureau denonstrate that each census
has produced a net undercount of the popul ation and shown a
hi gher “differential undercount” for ethnic and racial
mnorities and children. See U S. Departnent of Conmerce,
Bureau of the Census, Accuracy and Coverage Eval uation:
Statenment on the Feasibility of Using Statistical Methods to
| nprove the Accuracy of Census 2000 (2000) at 4-7
(“Feasibility Statement”). To increase the accuracy of the
census, the Census Bureau has devel oped a series of
statistical nmethods that correct for these differenti al
undercounts and generate “adjusted” census figures. The
Census Bureau’ s “adjustnent” practice, however, has pronpted
debate and criticism resulting in several limtations on the
Census Bureau’s authority to release statistically adjusted

figures for the 2000 Census. First, Congress has directed
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that, if the Census Bureau rel eases adjusted figures in
satisfaction of its 8 141 obligations, it nust also rel ease a
conpani on set of block-Ievel, unadjusted popul ation data. See
Departnments of Comrerce, Justice, and State, the Judiciary,
and Rel at ed Agenci es Appropriations Act, 1998, Pub. L. No.
105-119, 8§ 209(j), 111 Stat. 2440, 2483 (1997). Second, in
Departnment of Commerce v. United States House of
Representatives, 525 U.S. 316 (1999), the Suprene Court
recently held that the Census Act prohibits the use of

adj usted data for constitutionally-mndated congressi onal
apportionnment. Id. at 343.

Fol | owi ng the decision in Departnment of Commerce, the
Census Bureau announced that it has not yet detern ned whether
to rel ease adjusted data for purposes of state redistricting
under 8§ 141(c).? See Feasibility Statenent at 52. The Census
Bureau intends to conduct an Accuracy Coverage Eval uation
(“A.C.E.”), which “is designed to correct for m ssed
i ndi vidual s or erroneous enunerations in the traditional
enuneration.” |d. at 1. After the A C.E 1is conpleted, the

Census Bureau will conduct a thorough review of its quality

2Inits Motion to Dismiss, the United States notes that,
on June 13, 2000, the Departnent of Commerce proposed a
regul ation providing in part that the “Director of the Census
shall make the final determ nation regardi ng the nethodol ogy
to be used in calculating the tabul ati ons of popul ation
reported to States and | ocalities pursuant to 13 U S. C
141(c).” Modtion to Dism ss at 9-10.
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and net hodol ogy. See id. at 52. 1In testinony before Congress
in May 2000, the Director of the Census Bureau stated that
while the Bureau “currently expects that the corrected nunbers
using [sanpling] will be the nore accurate nunbers,” it wll
not rel ease adjusted data if it “does not have confidence in
the [sanpled] results.” Prepared Testinony of Kenneth
Prewitt, Director, U S. Bureau of the Census, Before the
Subcommi ttee on the Census, Conmttee on Governnent Reform
U.S. House of Representatives (May 19, 2000), avail able at
2000 WL 668026.

In the 2000 Session of the Virginia General Assenbly,
Virginia enacted Chapter 884. Chapter 884 anmends 8 24.2-304.1
to state in pertinent part:

§ 24.2-304.1. At-large and district elections;
reapportionment of districts or wards; limts.

* * *

C. For the purposes of reapportioning
representation in 2001 and every ten years

t hereafter, the governing body of a county,
city, or town shall use the nobst recent
decenni al popul ation figures . . . fromthe
United States Bureau of the Census, which
figures are identical to those fromthe actual
enuner ati on conducted by the United States
Bureau of the Census for the apportionnment of
representatives in the United States House of
Representati ves
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I n addition, Chapter 884 adds the follow ng provision to the
Virginia Election Code:

§ 24.2-301.1. Reapportionnment of congressional
and state legislative districts; United States
Census popul ation counts. For the purposes of
redrawi ng the boundari es of the congressional,
state Senate, and House of Del egates districts

the General Assenmbly shall use the
popul ati on data provided by the . . . Bureau of
the Census identical to those fromthe actual
enuner ati on conducted by the Bureau for the
apportionment of the Representatives of the
United States House of Representatives

Finally, Chapter 884 amends 8§ 24.2-309.1 to grant localities

additional time to change and/or create voting precincts.?

Virginia is a jurisdiction covered by the preclearance
requi renments of Section 5 of the Voting Rights Act. As such,
it is prohibited fromenacting any change in “voting
qualification or prerequisite to voting, or standard,

3 Specifically, Va. Code 8 24.2-309.1, as amended,
provides in relevant part:

No county, city, or town shall create, divide,
abol i sh, or consolidate any precincts, or

ot herwi se change the boundaries of any precinct,
effective during the period from Septenber 1,
1998, to May 15, 2001 .

The prior version of the statute prohibited localities from
redraw ng precinct boundaries from Septenber 1, 1998 until
June 1, 2001. See Opposition to Motion to Dism ss at 9.
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practice, or procedure with respect to voting,” wthout
obtaining either judicial preclearance fromthe United States
District Court for the District of Colunbia or adm nistrative

precl earance fromthe Attorney General. See 42 U S.C. 88
1973c, 1973b(a), (b).

Virginia seeks a declaratory judgnent on five counts.
Count | clainms that Virginia is not required to obtain Section
5 precl earance concerni ng Chapter 884 because (1) the Census
Act and the United States Constitution require Virginia to use
unadj usted data and (2) Virginia s “continued’” use of
unadj usted figures does not constitute a “change” within the
meani ng of Section 5. Anmended Conplaint Y 17-18, 20. Count
Il alleges that the Attorney General’s plan to use adjusted
figures when evaluating redistricting subm ssions under

Section 5 violates the Census Act and is unconstitutional.*

4 As evidence that the Departnment of Justice plans to use
adjusted data in its preclearance review, Virginia submts a
March 24, 1990 letter to the Governor and Attorney General of
Arizona fromthe Acting Chief of the Departnent of Justice’'s
Voting Section stating in pertinent part that:

it is the consistent practice of [the Departnent
of Justice] in evaluating subm ssions under
Section 5. . . to analyze redistricting plans
using the data designated by the Bureau of the
Census for redistricting pursuant to PL 94-171
Thus, the Attorney General’s review and
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ld. Y 21-22. Counts IlIl and 1V allege that Virginia did not
enact Chapter 884 with a retrogressive purpose, nor will the
statutes have a retrogressive effect within the neaning of
Section 5. 1d. 11 24-29. Count V alleges that Va. Code §
24.2-309.1, extending the tinme for localities to draw voting

precincts, does not have a retrogressive purpose or effect
within the neaning of Section 5. 1d. T 32-35.

I n support of its nmotion to dism ss the conplaint as
unripe, the United States argues that “Virginia s essenti al
goal -— to prevent statistically adjusted 2000 Census
popul ati on data from being used for state redistricting —-
wi Il be meaningful only if statistically adjusted data are
rel eased by the Census Bureau.” Motion to Dismss at 13.
Because the Census Bureau has not yet decided to rel ease
adj usted data, Virginia’s dispute relies on a contingent
future event, not an established fact. Further, “assum ng
[that] adjusted data are rel eased, the effect of preventing
[the] use of those data cannot now be known.” 1d. at 14. It

assessnment of any redistricting plan under
Section 5 will not be restricted by [a state’s]
redistricting process.

Opposition to Motion to Dismss, Exhibit 8 at Exhibit C.  See
Opposition to Motion to Dismss at 12. In this letter,
however, the Departnment of Justice also stated that it

“consi der[s] other denographic and election data in these
anal yses.” QOpposition to Motion to Dismss, Exhibit 8 at
Exhibit C.
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follows, in the view of the United States, that “the central
factual prem se of Virginia s case for preclearance of Chapter
884 -- that the ban on the use of statistically adjusted

census data for redistricting will not have a retrogressive
ef fect under Section 5 -— necessarily is speculative . . . .7
ld. Regarding count Il, the United States argues,

alternatively, that Virginia’s attenpt to chall enge the
Attorney General’s decision to use adjusted data, if
avai l able, in Section 5 preclearances is nonjusticable. See
id. at 37. As to count V, the United States does not oppose
the preclearance of § 24.2-309.1. See id. at 2 n.3 & 15 n. 12.

I n opposing the dism ssal of its anmended conpl aint,
Virginia argues that count | presents pure questions of |aw
(1) whether Chapter 884 anobunts to a “change” in Virginia |l aw
t hat requires preclearance under Section 5, and (2) whether
the Constitution and the Census Act mandate the use of actual
census figures. See Opposition to Mdtion to Dism ss at 3.
Further, relying on its past practice of using the actual
enuneration, Virginia argues that the relief sought for counts
1l and 1V is not dependent on the type of data that the
Census Bureau rel eases for the 2000 Census. Virginia clains
that the court need only determ ne whether the enuneration
requi renments of Chapter 884 are retrogressive in purpose or
effect. To make this determ nation, Virginia argues, the
court need only refer to the actual enunmeration provi ded by
t he Census Bureau in the past, as required by Reno v. Bossier
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Pari sh School Board, 120 S. Ct. 866, 875 (2000). See
Opposition to Motion to Dismss at 3, 18, 41. Moreover,
Virginia references the Census Bureau’'s stated plans as
evidence that “it is a virtual certainty that the Bureau’s
official, 2001 PL 94-171 Redistricting data will be adjusted
t hrough the use of statistical sanpling.” Opposition to
Motion to Dismss at 6. In support of this assertion,
Virginia refers to a March 1, 2000 letter to the Speaker of
the Virginia House of Del egates fromthe Chief of the Census
2000 Data Office. This letter, Virginia clainms, nmakes clear
that the discretionary decisions regardi ng whether to engage
in statistical sanpling have been made and only operational
gquestions remain. See id. at 13. Finally, Virginia clains
that by not receiving the census data before April 1, 2001,
its ability pronptly to redistrict is inpeded because it wll
receive the data “significantly later” than it has in the
past. Id. at 6.

As a threshold matter, the court nust address the

jurisdictional question of ripeness. See Reno v. Catholic
Soc. Servs., Inc., 509 U S. 43 (1993). See also Texas V.
United States, 523 U. S. 296 (1998); Steel Co. v. Citizens for
a Better Env't, 523 U S. 83 (1998). As the Suprenme Court has

stated, the ripeness doctrine “is drawn from both Article II
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[imtations on judicial power and from prudential reasons for

refusing to exercise jurisdiction.” Catholic Soc. Servs., 509
U S at 57 n.18. Article IlIl confines federal courts to
adj udi cating “actual, ongoing cases or controversies.” Lews

v. Continental Bank Corp., 494 U.S. 472, 477 (1990). See also
Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 579
(1985). Moreover, “prudential” ripeness reflects the “court’s
interests in avoidi ng unnecessary adjudi cation and in deciding
issues in a concrete setting.” Grand Canyon Air Tour
Coalition v. Fed. Aviation Admn., 154 F.3d 455, 472 (D.C.

Cir. 1998) (quoting Florida Power & Light Co. v. EPA, 145 F. 3d
1414, 1421 (D.C. Cir. 1998)). In evaluating the “prudential”
ri peness of a claim a court nust consider “the fitness of the
i ssues for judicial decision” and the “hardship to the parties
of wi thhol ding court consideration.” Abbott Labs. v. Gardner,
387 U. S. 136, 148-49 (1967). To determ ne whether a claimis
fit for judicial decision, a court eval uates “whether the
issue is ‘(a) essentially legal, and (b) sufficiently final.’”
Consol. Rail Corp. v. United States, 896 F.2d 574, 577 (D.C.
Cir. 1990)(citation omtted). See also Toilet Goods Ass’'n v.
Gardner, 387 U.S. 158, 163-64 (1967). To satisfy the
“hardshi p” prong of Abbott Laboratories, a court nust |ook to
the “degree and nature of the regulation’s present effect on
those seeking relief,” Toilet Goods, 387 U.S. at 164, and
conclude that “the inpact of the regulation[] upon the

petitioners is sufficiently direct and i nmedi ate as to render
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t he issue appropriate for judicial review at this tine.”
Abbott Labs., 387 U.S. at 152.

Assum ng that Chapter 884 is subject to preclearance
under Section 5, Virginia nust denonstrate that the statutes
“[do] not have the purpose and will not have the effect of

denying or abridging the right to vote on account of race or

color . . . .7 42 U S.C. 8 1973c. Virginia would have the
burden of persuasion on both points. See Bossier Parish Sch.
Bd., 120 S. Ct. at 871-72. As to counts Ill and IV, Virginia

argues that if Section 5 applies, Chapter 884 satisfies this
standard. See Opposition to Motion to Dism ss at 41-44.

Even were it possible for the court to arrive at a factual
determ nati on of the “purpose” of Chapter 884, the statutes’
“effect” could depend on contextual factors that are not yet
certain. To evaluate Virginia s |legislation under Section 5,
the court would have to decide if the difference between actua
and adjusted figures is of significance, and whet her
redistricting using actual figures could be considered a
“retrogression in the position of racial mnorities with
respect to [voting].” Beer v. United States, 425 U. S. 130, 141
(1976). See al so Bossier Parish Sch. Bd., 120 S. Ct. at 872.

Thi s anal ysis need only be conducted if and when the Census
Bureau rel eases adjusted figures. |If the Census Bureau does
not rel ease adjusted data, Chapter 884 will have no practical

effect, and this court would not need to grapple with the issue
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of whether to define retrogression in terns of adjusted
figures.

Al t hough the Census Bureau has announced that it plans to
rel ease adjusted figures, it has not yet coomtted to doi ng so.
Rat her, the Census Bureau has stated that it will make its
final decision on whether to rel ease adjusted data after it
eval uates the quality and accuracy of the A .C. E. process. See
Feasibility Statement at 52-54. This situation is markedly
di fferent from Departnment of Conmmerce, where there was a final
deci sion by the Census Bureau to use sanpling in conducting the
enuneration for congressional apportionment. See Dep’'t of
Commerce, 525 U.S. at 320; United States House of
Representatives v. Dep’t of Comrerce, 11 F.Supp.2d 76 (D.D.C.
1998). By contrast, the circunstances that Virginia presents
in counts Ill and IV are a textbook exanple of a claimthat is
not ripe for adjudication. Notwi thstanding Virginias
i nsi stence that the rel ease of adjusted figures is a virtual
certainty, this argunent relies upon “contingent future events
t hat may not occur as anticipated, or indeed may not occur at
all.” Thomas, 473 U.S. at 580-81 (quoting 13A C. Wight, A
Mller, & E. Cooper, Federal Practice and Procedure § 3532
(1984)). Hence, absent the existence and rel ease of adjusted
popul ation figures, Virginia' s claims fail to satisfy Article

1l and the fitness prong of Abbott Laboratories.



15

Furthernmore, Virginia has not satisfied the *“hardship”
prong of the Abbott Laboratories ripeness inquiry. 1In
eval uati ng whet her a claimant has asserted adequate “hardship,”
a court nust evaluate whether “‘the interests of the court and
agency in postponing review until the question arises in some
nore concrete and final form[are] outweighed by the interest
of those who seek relief fromthe challenged action’s i mredi ate
and practical inmpact upon them’” Aul enback, Inc. v. Fed.
H ghway Adm n., 103 F.3d 156, 166-67 (D.C. Cir. 1996) (quoting
Continental Air Lines, Inc. v. Civil Aeronautics Bd., 522 F.2d
107, 125 (D.C. Cir. 1975)(en banc)). Virginia argues that
“wi t hhol di ng judicial review would inpose irreparable hardship
on the people” of Virginia, because the state is operating
under a “conpressed schedule” in preparation for the 2001
el ections. QOpposition to Mdtion to Dismss at 1-2. |In support
of its hardship claim Virginia relies on the June 27, 2000
affidavit of Cameron Quinn, the Secretary of the State Board of
El ections for Virginia. 1In his affidavit, M. Quinn states
that if the court delays a determ nation of the enforceability
of Chapter 884 until the Spring of 2001, *“it will be virtually
i npossible for tinmely elections to proceed in Virginia in
Novenmber of 2001.” Opposition to Motion to Dismss, Exhibit 1
at 3.

Yet, as the United States points out, Virginia has
recently enacted a statute that allows the State Board of

El ections to reschedule primaries “if it appears that the
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necessary 2001 reapportionment or redistricting will not be
conpl eted, and pre-clearance fromthe appropriate United States
authority under Section 5. . . will not be received in tine .
.” 2000 Vva. Acts ch. 886 (2000). See Reply Menorandum at
5-6. Moreover, the United States argues, there is nothing to
prevent Virginia fromredistricting on the basis of actual
figures, as it clainms it has consistently done in the past.
See Mbtion to Disnmiss at 25; Opposition to Mdtion to Disnmiss at
18. If Virginia is correct that Chapter 884 does not trigger
Section 5 preclearance, or, alternatively, that Chapter 884
merits preclearance, then the future rel ease of adjusted
figures will not affect Virginia s redistricting plan. 1In
addi tion, the Census Bureau and the Departnent of Justice have
announced their intention to expedite proceedings for states
that must neet redistricting deadlines. The Census Bureau has
stated that it “wll, as in the past, release the nunmbers from
Census 2000 to the states as they are ready, giving priority to
states that need to neet early deadlines.” Feasibility
Statenment at 14. At the Septenber 21st hearing, the Departnent
of Justice stated that it plans to expedite Section 5 review

for Virginia and other states holding elections in 2001.

B.

Virginia also presents several constitutional and
statutory clains that purport to be independent fromthe

substance of the preclearance dispute. Count | alleges that
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Chapter 884 is not subject to Section 5 precl earance because
(1) the Census Act and the United States Constitution require
the use of actual figures, and (2) Virginia s “continued” use
of actual figures does not constitute a “change” within the
meani ng of Section 5. Count Il alleges that the Attorney
General’s plan to use adjusted figures in preclearance

eval uations is unconstitutional and violates the Census Act.

Nei t her of these clains, however, is ripe.

Virginia argues that count | presents pure questions of
statutory and constitutional interpretation that are not
contingent on the Census Bureau's rel ease of adjusted data.

See Opposition to Motion to Dism ss at 2-3. Mreover, Virginia
contended at the hearing that the court nust determne at this
time the substantive issue of Section 5 coverage, because

absent Section 5 applicability, the court lacks jurisdiction.

VWhile Virginia is correct that count | presents questions
of law, the relevance of these clainms — and the ultimte need
for their adjudication — depends entirely on the Census
Bureau’ s rel ease of adjusted popul ati on dat a. Until the

Census Bureau decides which census figures to release, a
judicial ruling on these questions of |aw would respond to an
“abstract disagreenent[]” that may never materialize. Abbott
Labs., 387 U S. at 148. Indeed, if the Census Bureau rel eases
only actual figures, there may well be no dispute between the
parties regarding Chapter 884, and any ruling by the court now
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on the issues raised by count I would beconme an advi sory
opi ni on prohi bited under Article I1l1. Lews, 494 U S. at 477.
For these reasons, ripeness considerations preclude our review

of count | at this tine.

Havi ng concl uded that count | is not ripe for judicial
consi deration, the court need not reach the substance of
Virginia’s Section 5 coverage claim Once a court detern nes
that a claimis unripe, it has satisfied its obligation to make
a threshold determ nati on concerning jurisdiction. See
Catholic Soc. Servs., 509 U. S. at 57-58 (1993). In Texas, for
exanpl e, the Supreme Court upheld a district court’s dism ssal
of simlar claims of Section 5 inapplicability on the ground
that the dispute was not ripe for adjudication. See Texas, 523
U S at 299-302. Simlarly, in Chio Forestry Association v.
Sierra Club, 523 U. S. 726, 732 (1998), the Suprene Court
ordered the dism ssal of clainms on the ground that they did not
satisfy the threshold requirenment of ripeness and therefore
were not justiciable. In other words, the court abides by the

“usual Iy unspoken el enent of the rationale underlying the

ri peness doctrine: |If we do not decide it now, we may never
need to . . . . Article Ill courts should not make deci sions
unl ess they have to.” Nat’'l Treasury Enployees Union v. United

States, 101 F.3d 1423, 1431 (D.C. Cir. 1996).

As is true for counts I, IIl, and IV, count Il is also not
ripe. |Its existence and significance depend solely upon the
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Census Bureau' s rel ease of adjusted figures; this contingent
future event does not point to an actual, justiciable
controversy. Because count Il fails to satisfy the ripeness
requi rement, we do not reach the United States’ alternative
argument, citing Mirris v. Gessette, 432 U S. 491 (1977), that
count Il is nonjusticiable. See Mtion to Dismss at 35-37 &
n. 33.

Accordingly, we hold that counts I, II, Il1l, and IV are
not ripe for review by the court at this tinme. Until the
Census Bureau rel eases adjusted figures, the court need not
consider Virginia s clainms, for ripeness considerations
preclude the court fromdeciding either the |legal issues in
counts | and Il or the factual clains in counts Ill and IV. W
therefore grant the United States’ Rule 12(b) (1) notion and
di sm ss, w thout prejudice, counts I, IIl, IIl, and IV, and, in
t he absence of objection by the United States, we grant

judgment for Virginia on count V.

HENRY H. KENNEDY JR.
United States District Judge

ELLEN S. HUVELLE
United States District Judge
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JUDI TH W ROGERS
United States Circuit Judge
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JUDGVENT

For the reasons stated by the Court inits
Menor andum docketed this sanme day, it is this 17th
day of October, 2000, hereby

ORDERED and ADJUDGED that counts I, IIl, IIl, and
|V of the conplaint are DI SM SSED wi t hout prejudice;

and it is further

ORDERED and ADJUDGED t hat Va. Code § 24.2-309.1

is precleared as sought by the Conmmonweal t h of

Virginia in count V of its conpl aint.

Henry H. Kennedy, Jr.
United States District
Judge
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United States District
Judge

Judith W Roger s
United States Circuit
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